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Budget Austerity: Get Used to It

he September Economic and Revenue

Forecast contained some relatively good

news about the projected state revenue
for the biennium that ends on June 30, 2013:
general fund revenue was projected to be $98
million more than what was forecast in June.
The $14.99 billion general fund and lottery fore-
cast was still $92 million less than the figure on
which the biennial budget was based, but this
shortfall was addressed during the 2012 session.

The forecast was not, however, unalloyed good
news. Projected general fund and lottery reve-
nues for the next biennium (July 1, 2013- June
30, 2015) have plunged from $17.37 billion
forecast in May, 2011 to $16.56 billion forecast
in September 2012. Although this 10.5 percent
increase over the projections for the current bi-
ennium seems substantial, the extra funds will
likely be consumed to maintain current pro-
grams and obligations in expenditures like
higher state contributions to employee health
insurance and pensions, and higher fuel and util-
ity costs. The state economists attribute the slow
projected growth rates over the next ten years to
the impact of demographic changes.

Caution in spending state reserves was evident
in the actions of the legislative Emergency
Board, which met during legislative committee
meeting days on September 12-14. The E-Board
is the legislative body empowered to appropriate
funds while the legislature in not in session. The
2012 legislature set aside $27 million in a fund
that the E-Board can tap for unforeseen needs,
and $82 million the E-Board can authorize to be
spent for specific purposes. After the E-Board’s
May and September appropriations, the emer-
gency fund still contained $25.6 million and the
special purpose funds had been reduced to $68.8
million. The E-Board meets once more in De-
cember, and any funds remaining after that
meeting revert to the general fund for the 2013
legislature to use to balance the 2011-"13 budget
or rollover to 2013-’15.

Oregonians can look forward to continued aus-
terity and hard-nosed legislative budget over-
sight for the next biennium and beyond. Signifi-
cant expansions in general fund revenues are not
in the offing, and the severely reduced budgets
for state services unfortunately appear to be the
“new normal”.

Oregon Increasingly Looks to Evidence Based

Practices in Public Safety

The Interim House and Senate Judiciary Com-
mittees devoted most of their joint meeting on
September 12 to reports on “evidence-based
practices” — cost effective programs that incor-
porate significant and relevant practices based
on scientifically based research. The 2003 legis-
lature passed a bill, now codified as ORS
182.515 and 182.525, that mandated the Depart-
ment of Corrections, the Oregon Youth Author-
ity, the State Commission on Children and

Families, and the parts of the Oregon Health
Authority that deal with mental health and ad-
diction issues to spend at least 75 percent of
state moneys that they receive for evidence-
based programs. The legislature passed the bill
in 2003 after receiving evidence that certain
corrections programs — boot camps, for example
— simply did not work.

(Continued on page 2)
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The evidence-based practice model has proven effective in the
agencies that use it, and the Judiciary Committees heard testi-
mony from several witnesses who pointed out the relevance of
the approach to basic local police practices. To a great extent, the
public safety system is becoming more evidence-based all the
time, with parole and probation decisions based in part on risk
ratings for recidivism.

Evidence-based practice has also arisen in the context of sentenc-
ing reform and corrections. The Governor appointed the Com-
mission on Public Safety to “identify fiscally responsible and
sustainable, evidence-based policies and practices that will con-
trol corrections growth, hold offenders accountable, and protect
public safety”. The Commission has received voluminous infor-
mation from the Pew Center on the States about Oregon’s crimi-
nal justice system, and will be proposing evidence-based reforms
to the 2013 legislature.

Commission on Public Safety Begins Policy Debate

The Commission on Public Safety has moved into a new phase.
Having collected information about Oregon’s sentencing and
corrections policies, the Commission is considering policy op-
tions on which to base
legislative proposals it
may make to the 2013
legislature.

Governor John Kitzhaber
appeared before the
Commission Chaired by
Justice Paul De Muniz at
its meeting on Septem-
ber 24 and emphasized
the state’s need for a
sustainable criminal jus-
tice system that holds offenders accountable. The Governor said
that without a change to the system, the state will have to invest
an additional $600 million in prison construction to accommodate
2,000 more prisoners anticipated over the next 10 years. He urged
adoption of evidence based practices in sentencing, and said that
he does not support early release of violent offenders, “period”.

Commission Chair Justice Paul De Muniz

The Governor’s statement about early release refers to issues that
have arisen in the Commission’s meetings, brought forward by
commission member John Foote, the Clackamas County District
Attorney. Mr. Foote has expressed skepticism about data indicat-
ing that 26 percent of offenders admitted to prison in 2011 were
“low risk”, and backed up his skepticism with a survey of his
district attorney colleagues showing that a substantial number of
the offenders deemed “low risk” were dangerous offenders like
the Bruce Turnidge, who was convicted of bombing a bank in
Woodburn in 2010. The risk level was determined using an as-
sessment tool to gauge the likelihood of recidivism (defined as
conviction of an additional felony within three years). Mr. Foote
and other district attorneys are concerned that this assessment
tool will be misused as justification for the release of dangerous
offenders and more broadly as a basis for sentencing and correc-
tions policy.

Mr. Foote has questioned whether changes from current practices
are warranted. He points out that Oregon leads the country in the

percentage of prison inmates incarcerated for violent crimes, and
is in the bottom half of states in percentages of inmates incarcer-
ated for property crimes. He also has pointed out a pattern in the
forecasts of future prison populations: the forecasts have consis-
tently overstated prison population growth.

While Mr. Foote has been an effective advocate, other commis-
sion members appear to agree with the Governor’s overarching
point: Oregon needs to put its public safety system on a more
sustainable path. With respect to risk assessment, most commis-
sioners agree that the tool is a useful if limited resource. Commis-
sion Chair Justice Paul De Muniz summarized the commission’s
overall direction in a recent guest column:

Oregon has always prided itself on running a balanced
system. This means focusing prison space on the most
violent, chronic and high-risk offenders, while ensuring
that law enforcement and agencies that supervise of-
fenders in the community have the resources they need
to prevent crime in the first place. But as the facts dem-
onstrate, our prison population is growing, primarily
with lower-risk drug and property offenders, and this
growth is threatening our balanced portfolio at the ex-
pense of prevention, supervision and rehabilitation.

We can and must do better. If we use research, sound
data and good judgment to put us back on track, we can
achieve more public safety at less taxpayer expense.
http://www.oregonlive.com/opinion/index.ssf/2012/09/

oregon_commission_on_public_sa.html

The basic point of disagreement, then, is the extent to which the
state’s public safety system is currently off track.

The Commission will meet next in Bend on October 11. The full
commission will break out into two subcommittees, one dealing
with sentencing and the other with corrections.
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Four Lawyers Seek House Seats

Four attorneys who are not currently in the legislature are running
for the Oregon House of Representatives in this election cycle.

John Davis (R) was nominated to run in House District 26
(Wilsonville, Sherwood) when Rep. Matt Wingard withdrew his
candidacy in July. He attended Willamette Law School and has
been an OSB member since 2011. An associate in the McEwen
Gisvold firm in Portland, Mr. Davis describes his practice as as-
sisting “entrepreneurs, nonprofits, farmers, and businesses in
complex and multi-state transactions involving business law,
finance, real estate, and estate planning”. He faces Democrat
Wynne Wakkila in the general election.

Jennifer Williamson (D) is seeking to replace Rep. Mary Nolan
(D) in House District 36, which encompasses SW Portland and
some of its suburbs. Ms. Williamson joined the bar in 2001 after
graduating from Willamette Law School, and practiced in Port-
land at Davis Wright Tremaine. She has served as assistant to the
President of Portland State University, worked in the executive
team at the Oregon Department of Education, and lobbied on
behalf of various clients in the Oregon legislature. She currently
works for an international education research nonprofit. Her op-
ponent is Bruce Neal (R).

Former Rep. Brent Barton (D) seeks to return to the legislature
representing House District 40 (Oregon City, Gladstone), the seat
currently held by Dave Hunt (D), who elected not to run again.
Mr. Barton represented House District 51 in the 2009 session, but
was unsuccessful in his bid for election to Senate District 26 in
2010. Mr. Barton graduated from Harvard Law School and has
been an OSB member since 2006. He currently practices with the
Barton Law Firm in Newport. He faces Republican Steve New-
gard in the general election.

Shemia Fagan (D) is running in House District 51 (East Portland,
North Clackamas County). Admitted to the bar in 2009, Ms. Fa-
gan graduated from Lewis & Clark Law School and is an associ-
ate in the Ater Wynne firm in Portland. Her practice focuses on
business litigation ranging from commercial and insurance issues
to employment defense. She grew up in Eastern Oregon, and has
served on the David Douglas School Board. Her opponent is in-
cumbent Rep. Patrick Sheehan (R).

All of these lawyer candidates enjoy voter registration advantages
within their districts. Given both electoral history and favorable
registration, Mr. Davis and Ms. Williamson appear to be headed
for election. The contests in which Ms. Fagan and Mr. Barton are
involved promise to be close.

Oregon eCourt Implementation Moving Ahead

Representatives of the Oregon Judicial
Department (OJD) testified before a legis-
lative committee in September that imple-
mentation of Oregon eCourt is still on
schedule with relatively few changes.

In June the Yamhill County Circuit Court
became the first in the state to implement
the Odyssey system, which will replace
courts’ paper case files with electronic
ones for most cases. With limited excep-
tions, the Odyssey system is being used for
all case types in Yamhill County, and will
be used for all case types as it is rolled out
in each new county. This is a minor change
from previous implementation plans.

The OJD reported to the legislature that

there were no major problems with the
Yambhill County installation, and that les-
sons learned in Yamhill county would be
applied in future installations. While the
OJD has had to spend time and money
training judges and staff on the new sys-
tem, this change will ultimately generate
savings by eliminating the processing of
most paper documents.

Oregon’s other 26 judicial districts will be
implementing the system at scheduled
times between now and June 2016. Next
up are Crook, Jefferson, and Linn Coun-
ties, which are scheduled to go live with
the new system in December of this year.
The current schedule anticipates Mult-
nomah County coming online in the sec-

ond quarter of 2014.

From the lawyer’s perspective, the main
change will be the ability to file most court
documents online. Once fully implemented
the system will permit lawyers and mem-
bers of the public to access case files elec-
tronically, eliminating the need to go to the
courthouse to retrieve documents. Any
information that a lawyer would currently
access through OJIN will ultimately be
retrievable through the Oregon eCourt
system once all counties are up and run-
ning.

One important part of the Oregon eCourt
system that is currently running statewide
is the new ePay system. For the first time,
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Oregonians who owe money to the OJD can make payments
online. This applies to any debts owed from criminal or civil
cases. Previously, individuals seeking to make payments either
had to do so in person, by mail, or over the phone — all of which

require more staff time than online payments. OJD reports that so

far over 40,000 individual payments have been made with the
new system.

Council on Court Procedures Posts Proposed Changes to ORCP for Comment

The Council on Court Procedures has posted for comment pro-
posed changes to the Oregon Rules of Civil Procedure. The
changes reflect the work of the Council since September, 2011.
Proposed changes include amendments to the rules governing
signing pleadings, affirmative defenses, appointments of guardi-
ans ad litem, depositions of organizations, discovery sanctions,
subpoenas for personally identifiable health information, alterna-
tive jurors, exceptions to jury instructions, and claims for attor-

ney fees. To look at the proposed language and to comment on
the changes, go to http://counciloncourtprocedures.org. The
Council welcomes comments by the bench, bar, and public. For

full consideration, comments to the proposed drafts should be
received by the Council by November 15, 2012. The promulga-
tion meeting is open to the public and will take place on Decem-
ber 1, 2012, at 9:30 a.m. at the Oregon State Bar offices.
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