IN THE SUPREME COURT

OF THE STATE OF OREGON

IN THE COURT OF APPEALS

OF THE STATE OF OREGON
In the Matter of the ) ChiefJustice Order 10-062
Adoption of Amendments ) Chief Judge Order 10-07
to the Oregon Rules of )
Appellate Procedure )

ORDER ADOPTING PERMANENT AMENDMENTS TO
OREGON RULES OF APPELLATE PROCEDURE
AND NEW PERMANENT RULES;
DELEGATING AUTHORITY TO EDITOR OF RULES

By this order, the Supreme Court and Court of
Appeals adopt permanent amendments to the Oregon Rules
of Appellate Procedure and new permanent rules, and dele-
gate specified authority to the Editor of the Rules. The
amendments and new rules adopted by this order are effec-
tive January 1, 2011.

PERMANENT CHANGES TO THE RULES
The Supreme Court and Court of Appeals:

(1) Adopt amendments to the following Oregon Rules
of Appellate Procedure: ORAP 1.35, 2.05, 2.25,
3.10, 3.33, 4.22, 5.05, 5.40, 5.45, 5.85, 6.05, 6.15,
7.10, 7.15, 7.30, 7.45, 8.12, 8.15, 9.05, 9.10, 9.17,
10.15, 10.25, 11.05, 11.10, 11.30, 11.35, 12.10,
13.05, 14.10, 15.05.

(2) Adopt the following new permanent Oregon Rules
of Appellate Procedure and Appendices: ORAP
7.55, 8.55, 12.08, 12.09, 16.03, 16.05, 16.10, 16.15,
16.20, 16.25, 16.30, 16.35, 16.40, 16.45, 16.50,
16.55, 16.60, Appendix 5.05-2, Appendix 6.05,
Appendix 12.08.
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Amended rules and appendices are shown in the

attached pages with material to be deleted in strikeeut print
and material to be added in bold print. New rules and appen-
dices are shown with the title and text of the new rule or
appendix in bold print.

AUTHORITY DELEGATED TO EDITOR OF THE
OREGON RULES OF APPELLATE PROCEDURE

The Supreme Court and Court of Appeals give the

Editor of the Oregon Rules of Appellate Procedure the
authority to do the following:

Update all references to statutes and rules to reflect
current versions of those authorities as of the date of
this order. Correct punctuation and citation form.
Update references to addresses, phone numbers, and
web links. Update table of contents and all cross-
references within the rules.

Replace the fee schedule published with the rules
with a reference to the appellate fee schedule on the
Oregon Judicial Department website.

Throughout the rules, change “transcriptionist” to
“transcriber.”

In ORAP 1.10, note 2, change “Oregon Appellate
Courts Advance Sheets” to “Oregon Appellate Courts
Advance Sheets.”

In ORAP 1.25(6) and ORAP 1.35(1)(a), change
“Appellate Courts Records Section” to “Appellate
Court Records Section.”

In ORAP 1.35, note 1, change “St.” to “Street.”

In ORAP 2.22(2)(c), change “may filed” to “may be
filed.”

In ORAP 2.40(2)(b), change “file notice of appeal” to
“file a notice of appeal.”

In ORAP 3.10(1), change “the face of the order” to
“the order.”

In ORAP 3.35(1)(h)(iii), change “nonsuit” to “invol-
untary dismissal.”
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In ORAP 4.20 and ORAP 4.64, change heading from
“RECORD ON REVIEW” to “RECORD ON JUDI-
CIAL REVIEW.”

In ORAP 5.40(9), change “dissolution decree” to “dis-
solution judgment.”

In ORAP 5.45(1), (4)(b), and (6), change “the face of
the record” to “the record.”

In ORAP 5.52, note 1, change “in Land Use Board of
Appeals cases” to “in land use cases.”

In ORAP 5.70(3)(a)(vi), change “orders of the Land
Use Board of Appeals, as provided in ORAP
4.66(1)(c)” to “orders of the Land Use Board of
Appeals and Land Conservation and Development

Commission in land use cases, as provided in ORAP
4.60(1)(b) and ORAP 4.66(1)(c).”

In ORAP 5.75, omit from the last sentence “and the
brief cover shall be gray.”

In ORAP 8.12(1)(a) and (2)(a), change “subsection (1)
of ORAP 8.10” to “ORAP 8.10(1).”

In ORAP 8.27(1), change “the motion or to allow the
appeal to go forward” to “the motion or allow the
appeal to go forward.”

In ORAP 8.27(3), change “to be proceed” to “to
proceed.”

In ORAP 8.50(1)(a), change “social security number”
to “Social Security number.”

In ORAP 11.05(2)(b), (3)(b), (4)(c), and (4)(d) and
ORAP 11.15(2) and (3), change “relator” to “the
relator.”

In ORAP 11.05(3)(b), change “ORAP 5.50(6)(a), (b),
and (c)” to “ORAP 5.50(6)” and change “portions” to
“parts.”

In ORAP 11.05, note 4, add the following sentence:
“As a rule of thumb, the relator usually should file
the petition within 30 days after the date of the
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action that the relator seeks to challenge in
mandamus.”

In ORAP 11.27(3)(b)(ii), change “a disability deter-
mination proceedings” to “a disability determination
proceeding.”

In ORAP 11.30(1), change “review ballot title” to
“review the ballot title.”

In ORAP 12.07, change heading from “EXPEDITED
APPEAL OF PRETRIAL ORDER IN CRIMINAL
CASE” to “EXPEDITED APPEAL OF CERTAIN
PRETRIAL ORDERS IN CRIMINAL CASES.”

In ORAP 14.05(1)(b)(i), change “from circuit court or
tax court” to “from circuit court or the Tax Court.”

In ORAP 16.35(4), change “date and time of filing
entered in the register relates back” to “date and time
of filing entered in the register relate back.”

In ORAP 16.35(6), change “date and time of the filing
of any conventionally filed document does not relate
back” to “date and time of the filing of any conven-
tionally filed document do not relate back.”

In ORAP 16.40(4), change “such as an affidavit or a
declaration” to “such as a declaration.”

In all appendices, omit “(continued on next page).”

In Appendix 2.05, Appendix 4.15-1, and Appendix
4.15-2, in “CERTIFICATE OF FILING” section,
change “[specify method of service]” to “[specify
method of filing].”

In Appendix 5.05, change heading from “APPENDIX
5.05” to “APPENDIX 5.05-1.”

In Appendix 7.10-1, update “List of Commonly Used
Motion Titles for ORAP 7.10(1)(b) and (c).”

In Appendix 7.10-2, change subheading from “Illus-
trations for ORAP 7.10(1)(b)—Motions” to “Illustra-
tion for ORAP 7.10(1)(b)—Motion.”
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In Appendix 7.10-3, change subheading from “Illus-
trations for ORAP 7.10(1)(c) and ORAP 7.25—
Motions for Extension of Time” to “Illustration for
ORAP 7.10(1)(c) and ORAP 7.25—Motion for Exten-
sion of Time.”

In Appendix 11.05, change subheading from “Illus-
trations for ORAP 11.05” to “Illustration for ORAP
11.05.”

DATED this 3rd day of November, 2010.

Paul J. De Muniz, Chief Justice

DATED this 2nd day of November, 2010.

David V. Brewer, Chief Judge
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2011 Amendments to Oregon Rules of Appellate Procedure

Rule 1.35
FILING AND SERVICE

Kk sk sk sk

(2) Service Generally

(a) (1) Except as provided in clause (2)(a)(ii)
of this rule, a A-copy of any thing delivered for filing
under these rules must also be served by the party or
attorney delivering it to the other parties to the
cause.'

(ii) Except as provided in subclause (A) of
this clause, when a party files a motion to waive
or defer court fees and costs under ORS 21.682°
or a motion for transcript at state expense in a
civil case under ORS 21.695 and the motion is
supported by documentation of financial eligi-
bility containing protected personal informa-
tion as described in ORAP 8.50(1), the party is
required to serve the motion, but not the docu-
mentation of financial eligibility, on other par-
ties to the cause.

(A) An adverse party may request a
copy of the documentation of financial eli-
gibility from the filing party in order to
challenge the documentation; the filing
party must then provide a copy of the doc-
umentation of financial eligibility to the
adverse party but may redact protected
personal information as described in
ORAP 8.50(1).

(B) Asused in this clause, “documen-
tation of financial eligibility” means a doc-
ument showing eligibility for a govern-
ment benefit based on financial need or an
affidavit or declaration showing the
income, assets, and financial obligations of
a party and the party’s household.

% sk ok sk sk
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2011 Amendments to Oregon Rules of Appellate Procedure

(e) If an attorney for a party files a change of
address with the Oregon State Bar or with the
court, or a party appearing pro se notifies the court
of a change of address in writing or otherwise, the
attorney or party must inform all other parties to
the cause of the change of address within seven cal-
endar days.

K sk sk osk sk

(4) Except for filings subject to ORS 19.260(1) and
(3), wWith respect to a person confined in an institution of
confinement who files and serves a thing in the appellate
court, the thing shall be deemed filed in the appellate court
and served on another person when the original of the thing
and the appropriate number of copies are delivered, in a form
suitable for mailing, to the person or place designated by the
institution for handling outgoing mail.

1k ok ok

2 See Chief Justice Order No. 07-056 (order adopted pursuant to ORS
21.682(4) prescribing standards and practices for waiver or deferral of
court fees and costs).

Rule 2.05
CONTENTS OF NOTICE OF APPEAL

The notice of appeal shall be served and filed within the
time allowed by ORS 19.255, ORS 138.071, or other applica-
ble statute, shall be substantially in the form illustrated in
Appendix 2.05, and shall contain:

Kk sk ok sk

(5) The names of the parties and the names, bar num-
bers, mailing addresses, and-telephone numbers, and e-mail
addresses of the attorneys for the respective parties, identi-
fying the party or parties that each attorney represents, and
the names, mailing addresses, and telephone numbers of par-
ties appearing pro se.’

NOTE: Similar changes requiring attorney e-mail addresses
will be made to the following rules and appendices:
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2011 Amendments to Oregon Rules of Appellate Procedure

4.15(1)
5.05(4)(b)
6.25(2)(b)(iii)
7.10(1)
11.05(2)(b)
11.35(2)(a)
12.10(3)(c)(ii)
App 2.05
App 4.15-1
App 4.15-2
App 5.05
App 7.10-3
App 9.05

Kk sk ok sk

(10) Proof of service, specifying the date of service.

(a) In a civil case, the notice of appeal shall contain
proof of service on all other parties who appeared in the
trial court. and;,for-those-eivil-eases-in-whieh-the-distriet

(b) In any civil case in which the adverse
party is a governmental unit and an attorney did
not appear, either in writing or in person, on behalf
of the governmental unit in the proceedings giving
rise to the judgment or order being appealed (for
instance, in the prosecution of a violation, a con-
tempt proceeding, or a mental commitment pro-
ceeding), the notice of appeal shall contain proof of
service on the attorney for the governmental unit
(for instance, the city attorney as to a municipality,
the district attorney as to a county or the state). If
the governmental unit is the state or a county, the
notice of appeal shall also contain proof of service
on the Attorney General.’

(e) Inacriminal case, the notice of appeal shall con-
tain proof of service on:

K sk sk sk sk
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2011 Amendments to Oregon Rules of Appellate Procedure

te) (d) In all cases, in addition to the foregoing
requirements, the notice of appeal shall contain proof of
service on:

® ok ok ook ok

2 See also ORAP 1.35(1)(b) concerning the requirement that parties with contact
information that is shielded from public disclosure provide the appellate courts
with alternative contact information that may be made available for public
inspection.

5 Service of the notice of appeal on the Attorney General is for the purpose of facil-
itating the appeal and is not jurisdictional. See footnote 1 to ORAP 1.35 for the
service address of the Attorney General.
Rule 2.25
PARTHES TO-APPEALS:-CASE TITLES;
CHANGES TO CASE TITLES BYADMINISTRATOR

In an adoption, juvenile court, or mental commit-
ment case, when the notice of appeal is filed, the
court will modify the case title on appeal for the
purpose of avoiding public disclosure of the iden-
tity of natural persons who are parties to the case.’
For the same purpose, in all other cases, on motion
of a party or on its own motion, and for good cause
shown, the court may modify the case title or the
version of the court’s opinion published on the
Judicial Department’s website.’

(b) In all cases, notwithstanding paragraph
(a) of this subsection, the appellate judgment will
contain the full case title.

2 See ORS 7.211 (adoption cases); ORS 419A.255 and ORS 419A. 256 (juve-
nile court cases, including termination of parental rights cases); ORS
426.160 and ORS 427.293 (mental commitment cases).
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2011 Amendments to Oregon Rules of Appellate Procedure

3 See Chief Justice Order 10-060 / Chief Judge Order 10-06 published on
the Judicial Department’s website at www.publications.ojd.state.or.us/
RULE 177.pdf for anonexclusive list of factors that the court may consider
in determining whether a party has shown good cause for modifying a
case title or body of the court’s opinion for the purpose of avoiding public
disclosure of the identity of a party to the case. Regarding requests by per-
sons in all cases, including adoption, juvenile court, and mental commit-
ment, whose names may appear in published opinions but who are not
parties to cases, such as victims and witnesses, see Chief Justice Order
10-060 / Chief Judge Order 10-06 published on the Judicial Department’s
website at hitp:www.publications.ojd.state.or.us/RULE177.pdf.

Appellate court opinions also are published in the softbound
Oregon Appellate Courts Advance Sheets and thereafter in the hardbound
Oregon Reports. The version of an opinion in those publications cannot be
modified after publication. Appellate court opinions also are collected
and published, in book form or electronically or both, by various persons
and entities, including private legal research entities. The court has no
control over whether those persons and entities will honor the court’s
post-publication modification of an opinion.

Rule 3.10
DUTIES OF TRIAL COURT ADMINISTRATOR
REGARDING JUDGMENTS AND ORDERS

ENTERED AFTER NOTICE OF APPEAL

Kk sk ok sk

(4) 1If a case is transferred to another circuit court
after a notice of appeal is filed, the trial court admin-
istrator in the originating circuit court shall promptly
notify the Administrator of the date of the transfer
and the circuit court to which the case has been
transferred.

® k% ok ok
Rule 3.33
PERSONS RESPONSIBLE FOR PREPARING TRANSCRIPT
% % % kK
(2) ***

istls) responsible for preparation of all or part of the tran-
seript: When the appellant is eligible for court-
appointed counsel on appeal, authorization for the
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2011 Amendments to Oregon Rules of Appellate Procedure

preparation of the transcript at state expense is
governed by the policies and procedures of the
Office of Public Defense Services.'

K sk sk osk sk

(4) It shall be the responsibility of each court reporter or
transcriptionist with whom arrangements have been made to
prepare a transcript to:

k ckock sk ock

(b) Serve and file’ the transcript within the time
provided in ORS 19.370 and, if the transcript is not served
and filed within that time, to move for an extension of
time. In a criminal case, the state’s copy of the tran-
script shall be served on the Attorney General.’

Kk ok ok ok

! See ORS 138.500(3).

2 %k ok ok

3 See footnote 1 to ORAP 1.35 for the service address of the Attorney
General.
Rule 4.22
CORRECTING THE RECORD ON JUDICIAL REVIEW

Unless a statute prescribes a different procedure in partic-
ular cases, the record on direct judicial review of an agency
order shall be corrected or added to as follows:

% sk sk sk sk

(6) Ifno motion to correct the record or correct or
add to the transcript is filed, the record shall be
deemed settled 15 days after it is filed, and the period
for filing the petitioner’s opening brief shall begin the
next day.

Rule 5.05
SPECIFICATIONS FOR BRIEFS

(1) Briefs, including petitions for review or reconsidera-
tion in the Supreme Court, shall be reproduced by any dupli-
cating process that makes a clear, legible, black image; the
Administrator will not accept carbon copies, copies on slick
paper, or copies darkened by the duplicating process.
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2011 Amendments to Oregon Rules of Appellate Procedure

(2) (a) Neo-opening,answering,or-combined-briefshall
index,—exeerpt—ofrecord,—or—appendix: Except as pro-
vided in paragraph (2)(c) of this subsection, an
opening, answering, combined, or reply brief shall
comply with the word-count limitation in para-
graph (2)(b) of this subsection.' Headings, footnotes,
and quoted material count toward the word-count
limitation. The index of contents and appendices,
index of authorities referred to, excerpt of record,
appendices, certificate of service, any other certifi-
cates, and the signature block do not count toward
the word-count limitation.

(b) (i) In the Supreme Court, no opening,
answering, or combined brief shall exceed
14,000 words and no reply brief shall exceed
4,000 words.

(ii) In the Court of Appeals, no opening,
answering, or combined brief shall exceed
10,000 words and no reply brief shall exceed
3,300 words.

(c) If a party does not have access to a word-
processing system that provides a word count, in
the Supreme Court, an opening, answering, or com-
bined brief is acceptable if it does not exceed
50 pages, and a reply brief is acceptable if it does
not exceed 15 pages; in the Court of Appeals, an
opening, answering, or combined brief is accepta-
ble if it does not exceed 35 pages, and a reply brief is
acceptable if it does not exceed 10 pages.

(d) An attorney or unrepresented party shall
include at the end of each brief a certificate in the
form illustrated in Appendix 5.05-2 that:

(i) The brief complies with the word-
count limitation in paragraph (2)(b) of this sub-
section by indicating the number of words in
the brief. The person preparing the certificate
may rely on the word count of the word-
processing system used to prepare the brief. If
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2011 Amendments to Oregon Rules of Appellate Procedure

the attorney, or an unrepresented party, does
not have access to a word-processing system
that provides a word count, the certificate shall
indicate that the attorney, or unrepresented
party, does not have access to such a system
and that the brief complies with the page limi-
tation in paragraph (2)(c) of this subsection.

(ii) If proportionally spaced type is used,
the size is not smaller than 14 point for both the
text of the brief and footnotes.

&) (e) A party’s excerpt of record or appendix or
combined excerpt of record and appendix shall not exceed
50 pages.

te)—Noreplybriefshall exeeed 15-pages:
@) (f) Unless the court orders otherwise, no supple-
mental brief shall exceed five pages.

(3) (a) On motion of a party stating a specific reason for
exceeding the prescribed limit, the court may permit the
filing of a brief, an excerpt of record, an appendix, or a
combined excerpt of record and appendix exceeding the
page-limits prescribed in subsection (2) of this rule or pre-
scribed by order of the court. A party filing a motion under
this subsection shall make every reasonable effort to file
the motion not less than seven days before the briefis due.
The court may deny an untimely motion under this para-
graph on the ground that the party failed to make a
reasonable effort to file the motion timely.

% sk ok sk sk

(4) All briefs shall conform to these requirements:

% sk ok sk ok

(f) Briefs shall be legible and capable of being read
without difficulty. Briefs may be prepared using either
uniformly spaced type (such as produced by typewriters)
or proportionally spaced type (such as produced by com-
mercial printers and many computer printers). Uniformly
spaced type shall not exceed 10 characters per inch (cpi)
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for both the text of the brief and footnotes. If proportion-
ally spaced type is used, the style shall be either Arial or
Times New Roman and the size shall be not smaller than
13 14 point for both the text of the brief and footnotes.
Reducing or condensing the typeface in a manner that
would increase the number of words in a brief is not per-
mitted. Briefs printed entirely or substantially in upper-
case are not acceptable. All briefs shall be double-spaced
with double space above and below each paragraph of
quotation.

K sk ok sk sk

See Appendix 5.05-1.

APPENDIX 5.05-2
INustration for ORAP 5.05(2)(d)

[a certificate in the form below shall be attached
to each opening, answering,
combined, or reply brief;
this certificate shall immediately precede or
be on the same page as the proof of service]

CERTIFICATE OF COMPLIANCE
WITH BRIEF LENGTH AND
TYPE SIZE REQUIREMENTS

Brief length

I certify that (1) this brief complies with the word-

count limitation in ORAP 5.05(2)(b) and (2) the word-

count of this brief (as described in ORAP 5.05(2)(a)) is
words.

[OR]

I certify that (1) I do not have access to a word-
processing system that provides a word count; (2) this
brief complies with the page limitation in ORAP
5.05(2)(c); and (3) the number of pages in this brief is

pages.

[OR]
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The court granted a motion to exceed the length
limit for this brief. The order granting that motion
was dated [date] and permits a brief of up to

[number of words/pages] . I certify that
(1) this brief complies with that order and (2) the word
count of this brief (as described in ORAP 5.05(2)(a)) is
__ words [OR] the number of pages in this brief is

pages.

Type size
[exclude if brief is prepared using uniformly spaced

typel

I certify that the size of the type in this brief is not
smaller than 14 point for both the text of the brief and
footnotes as required by ORAP 5.05(4)(f).

[Signature of attorney or unrepresented party]

[Typed or printed name of attorney or unrepresented
partyl

Rule 5.40
APPELLANT’S OPENING BRIEF:
STATEMENT OF THE CASE

The appellant’s opening brief shall open with a clear and
concise statement of the case, which shall set forth in the fol-
lowing order under separate headings:

% sk ok sk sk

(8) (a) Inthoseproceedingsin which the Court of
Appeals has discretion to try the cause anew on the
record and the appellant seeks to have the court
exercise that discretion, the appellant shall con-
cisely state the reasons why the court should do so.”

(b) Inthose proceedings in which the Court of
Appeals has discretion to make one or more factual
findings anew on the record and the appellant
seeks to have the court exercise that discretion, the
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appellant shall identify with particularity the fac-
tual findings that the appellant seeks to have the
court find anew on the record and shall concisely
state the reasons why the court should do so.”

(¢) The Court of Appeals will exercise its dis-
cretion to try the cause anew on the record or to
make one or more factual findings anew on the rec-
ord only in exceptional cases. Consistently with
that presumption against the exercise of discretion,
requests under paragraph (a) or (b) of this section
are disfavored.

(d) The Court of Appeals considers the items
set out below to be relevant to the decision whether
to exercise its discretion to try the cause anew on
the record or make one or more factual findings
anew on the record. These considerations, which
are neither exclusive nor binding, are published to
inform and assist the bar and the public.

(i) Whether the trial court made express
factual findings, including demeanor-based
credibility findings.

(i1) Whether the trial court’s decision
comports with its express factual findings or
with uncontroverted evidence in the record.

(iii) Whether the trial court was specifi-
cally alerted to a disputed factual matter and
the importance of that disputed factual matter
to the trial court’s ultimate disposition of the
case or to the assignment(s) of error raised on
appeal.

(iv) Whether the factual finding(s) that
the appellant requests the court find anew is
important to the trial court’s ruling that is at
issue on appeal (i.e., whether an appellate
determination of the facts in appellant’s favor
would likely provide a basis for reversing or
modifying the trial court’s ruling).

[A-22]



2011 Amendments to Oregon Rules of Appellate Procedure

(v) Whether the trial court made an erro-
neous legal ruling, reversal or modification of
which would substantially alter the admissible
contents of the record (e.g., a ruling on the
admissibility of evidence), and determination
of factual issues on the altered record in the
Court of Appeals, rather than remand to the
trial court for reconsideration, would be judi-
cially efficient.

8)(9)
Q) (10) ***
@0) (11) * **
an (12) = **

* See ORS 19.415(3)(b) regarding discretion of the Court of Appeals to try
the cause de novo or make one or more factual findings anew on appeal in
some equitable proceedings; see also ORAP 5.45(5) concerning the identi-
fication of standards of review for each assignment of error on appeal.
Rule 5.45
ASSIGNMENTS OF ERROR AND ARGUMENT

%k sk sk ok

(5) Under the subheading “Standard of Review,” each
assignment of error shall identify the applicable standard or
standards of review, supported by citation to the statute, case
law, or other legal authority for each standard of review.

K sk sk oskosk

2 Standards of review include but are not limited to de novo review and substantial
evidence for factual issues, errors of law and abuse of discretion for legal issues,
and special statutory standards of review such as those found in the Administra-
tive Procedures Act, ORS 183.400(4), and ORS 183.482(7) and (8). See also ORS
19.415(1), which provides that, generally, “upon an appeal in an action or
proceeding, without regard to whether the action or proceeding was tri-
able to the court or a jury,” the court’s review “shall be as provided in
section 3, Article VII (Amended) of the Oregon Constitution”; ORS
19.415(3)(b) regarding discretion of the Court of Appeals to try the cause
de novo or make one or more factual findings anew on appeal in some
equitable proceedings; see also ORAP 5.40(8) concerning appellant’s
request for the court to exercise de novo review and providing a list of
nonexclusive items Court of Appeals may consider in deciding whether to
exercise its discretion.

[A-23]



2011 Amendments to Oregon Rules of Appellate Procedure

Rule 5.85
ADDITIONAL AUTHORITIES

K sk sk sk sk

(2) A memorandum of additional authorities and a
response, if any:

K sk ok sk sk

(c) Shall be filed with the Administrator together
with eight nine-copies, if filed in the Supreme Court, and
five copies, if filed in the Court of Appeals.”

% sk sk sk sk

* See ORAP 1.35(1)(a) for the filing address of the Administrator.

Rule 6.05
REQUEST FOR ORAL ARGUMENT;
SUBMISSION WITHOUT ARGUMENT

argument: The administrator will send the parties
notice of the date that a case is scheduled to be sub-
mitted to the court (“the submission date”). Parties to
the case may request oral argument in the Court of
Appeals by filing a “Request for Oral Argument” in the
form illustrated in Appendix 6.05 and directed to the
attention of the court’s calendar clerk. If a party files a
timely request for oral argument, the case will be
argued on the submission date. If no party files a
timely request for oral argument, the case shall be
submitted on the briefs on the submission date with-
out oral argument, unless the court directs otherwise.

(b) A party wanting oral argument must file
the request for oral argument and serve it on every
other party to the appeal within the number of days
specified in this subsection after the date the notice
from the Administrator:

(i) On appeal in juvenile dependency
(including termination of parental rights) and
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adoption cases within the meaning of ORAP
10.15, and on judicial review in land use cases
as defined in ORAP 4.60(1)(b), 14 days after the
date of the notice;

(ii) In all other cases, 28 days after the
date of the notice.

(2) Notwithstanding subsection (1) of this rule, fin
the Court of Appeals, if one party appears pro se, the case will
be submitted without argument by any party. An attorney
representing himself or herself is not considered to be
appearing pro se for the purpose of this rule.

(3) Notwithstanding subsection (1) of this rule,
Wwhen a respondent submits an answering brief confessing
error as to all assignments of error and not objecting to the
relief sought in the opening brief, the respondent shall so
inform the court by letter when the brief is filed or at any
time thereafter. On receipt of respondent’s notice that a brief
confesses error, the case will be submitted without oral argu-
ment. The appellant may by letter bring to the court’s atten-
tion that a respondent’s brief appears to confess error. If the
court concurs, the case will be submitted without oral
argument.

APPENDIX 6.05
INlustration for ORAP 6.05

IN THE COURT OF APPEALS OF THE
STATE OF OREGON

County Circuit
Plaintiff-Appellant,
(or Plaintiff-Respondent)

Defendant-Respondent,

)
)
)
)
V. )
)
)
(or Defendant-Appellant) )

[A-25]



2011 Amendments to Oregon Rules of Appellate Procedure

REQUEST FOR ORAL ARGUMENT

To the Calendar Clerk for the Court of Appeals:

(Appellant/Respondent/Other Party) hereby requests
that the above-captioned case, scheduled to be submit-
ted to the court on [date]l , be scheduled for oral
argument before the Oregon Court of Appeals on that
date. The name and bar number of the attorney who
will appear on behalf of [appellant / respondent]
at oral argument are [namel] ,

[bar number]

Date

Attorney for (Appellant/Respondent/Other Party)
[Sign and print/type name, bar number,
address, and telephone number]

Rule 6.15
PROCEDURE AT ORAL ARGUMENT

(1) In all cases in the Gourt-ef-Appeals—and-Supreme
Court;-exeept-as-provided-in-subsection (2)-of this rule:

(a) The appellant, petitioner, or petitioner on
review shall have not more than 30 minutes to argue; and
the respondent or respondent on review shall have not
more than 30 minutes to argue.

(b) the appellant, petitioner, or petitioner on review
shall argue first and may reserve not more than
10 minutes of the time allowed for argument in which to

reply.

(c) Ifthere are two or more parties on one side, they
shall divide their allotted time among themselves, unless
the court orders otherwise.

(2) (a) Unless the court otherwise orders, on oral argu-
ment in the Court of Appeals in the-felewing-all cases
the appellant or petitioner shall have not more than
15 minutes and the respondent shall have not more than
15 minutes to argue:
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Rule 7.10
PREPARATION, FILING,
AND SERVICE OF MOTIONS

K ok sk ook sk

(3) (a) A moving or responding party shall file with the
Administrator the original motion or response with proof
of service and the number of copies specified in paragraph
(3)(b) of this rule.

(b) (i) Except as provided in subparagraph
(3)(b)(iii) of this rule, eight nine-copies of a motion or
response shall be filed in the Supreme Court;

% sk ok sk sk

Rule 7.15
DECISIONS ON MOTIONS

(1) The Chief Justice or the Chief Judge, except as

otherwise provided in ORAP 7.55, may determine any
motion made before submission of a case to the court or after
the date of the decision or may refer the motion to any other
judge or judges of the court for decision.'

K osk sk sk sk
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1 See ORAP 7.55 regarding the authority of the appellate commissioner of
the Court of Appeals to decide motions and own motion matters in that
court.

% ok sk ok ook

Rule 7.30
MOTIONS THAT TOLL TIME

(1) Except as otherwise provided in subsection (2)
of this rule or if Unless the court otherwise orders, any
motion that must be ruled on before the next event in the
appellate process occurs, including but not necessarily lim-
ited to a motion to hold the appeal in abeyance, a motion to
amend a designation of record, to dismiss, to determine juris-
diction, for summary affirmance under ORS 34.712, ORS
138.225, or ORS 138.660, to remand, to strike a brief, to sup-
plement the record, or for leave to present additional evi-
dence under ORS 183.482(5)," tolls the time for the next event
in the appellate process as established in these rules, until
the court disposes of the motion. The motions listed in this
rule do not toll the running of any period of time established
by statute.

(2) If the court has ordered that no further exten-
sions of time will be granted, no motion tolls the time
for the next event in the appellate process as estab-
lished in these rules. A party may move for relief from
a no-further-extensions-of-time order based on a
showing of extraordinary and compelling circum-
stances; any such motion must include in its title
the notation “RELIEF FROM NONTOLLING
REQUESTED.”

Rule 7.45
MOTIONS ARISING FROM SETTLEMENT,
MEDIATION, OR ARBITRATION

(1) If a party files a motion to dismiss an appeal filed by
that party, or files a response to such a motion, and the
motion is the result of a negotiated settlement or com-
promise, the motion or response shall so state.—whether
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(2) If a party files a motion to dismiss or to determine
jurisdiction arising from an arbitration or mediation required
or offered by a court, or files a response to such a motion, the
caption of the motion or response shall so state.

Rule 7.55
COURT OF APPEALS
APPELLATE COMMISSIONER

(1) Except as otherwise provided in subsection (2)
of this rule, the appellate commissioner for the Court
of Appeals is delegated concurrent authority to decide
motions and own motion matters that otherwise may
be decided by the Chief Judge under ORS 2.570(6).'
The appellate commissioner is delegated concurrent
authority to decide any other matter that the Court of
Appeals or Chief Judge lawfully may delegate for
decision.

(2) The appellate commissioner does not have
authority to decide a motion that would result in the
disposition of a case on its merits, except as to:

(a) A joint or stipulated motion for a disposi-
tion on the merits, where the relief granted is con-
sistent with the relief sought in the motion.

(b) Except as provided in paragraph(c) of this
subsection, a motion to reverse and remand for new
trial under ORS 19.420(3) due to loss or destruction
of the trial court record.

(¢) A motion for summary affirmance to the
same extent that the Chief Judge could decide the
motion under ORS 30.647(3), ORS 34.712, ORS
138.225, ORS 138.660, ORS 144.335(6), or any other
statute authorizing summary affirmance.

(3) The appellate commissioner shall have the
authority to refer any matter to the Chief Judge or the
Motions Department, as appropriate.

(4) (a) A party may seek reconsideration of a
decision of the appellate commissioner as provided
by ORAP 6.25, with the exception that the provision
of ORAP 6.25(1)(e) disfavoring claims addressing
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legal issues already argued by the parties or
addressed by the court shall not apply to petitions
or motions for reconsideration of a decision of the
appellate commissioner. If a party files a petition or
motion for reconsideration of a ruling by the appel-
late commissioner, the appellate commissioner may
consider the matter in the first instance. The appel-
late commissioner shall have the authority to grant
arequest for reconsideration and modify or reverse
the result. However, if the appellate commissioner
would deny the request or grant the request and
affirm the result, the commissioner shall forward
the request to the Chief Judge or the Motions
Department, as appropriate, for decision.

(b) A decision of the appellate commissioner
is not subject to a petition for review in the
Supreme Court, but the decision of the Chief Judge
or the Motions Department on reconsideration of a
ruling of the appellate commissioner is subject to a
petition for review. ORAP 6.25(3) is not applicable
to a ruling of the appellate commissioner.

(¢) When the appellate commissioner makes a
determination of appealability under ORS 19.235(3)
and designates it as a summary determination as
provided in ORAP 2.35(3)(a), the appellate commis-
sioner’s order is subject to a petition for review in
the Supreme Court.

(5) As used in this rule, “own motion matter”
includes but is not limited to an order to show cause
why a case should not be dismissed for lack of jurisdic-
tion or for lack of prosecution, an order of dismissal
for lack of jurisdiction or lack of prosecution where
the court has raised the ground for dismissal on its
own motion, and an order for substitution of a public
officer who is a party to the case where a new person
has duly assumed the public office.

(6) As used in these rules, “Motions Department”
means the Court of Appeals Motions Department.
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! The Chief Judge of the Court of Appeals established the Appellate Com-
missioner Program by Chief Judge Order No. 08-04, dated March 5, 2008.
The order may be viewed on the Oregon Judicial Department’s website at:
http://www.publications.ojd.state.or.us/CJOrder0804.pdf
Rule 8.12
APPOINTMENT, WITHDRAWAL, AND
SUBSTITUTION OF COURT-APPOINTED COUNSEL
OR LEGAL ADVISOR ON APPEAL

K sk sk sk sk

(3) (a) Ifthe client of a court-appointed attorney moves
to appoint new counsel based on the client’s dissatisfac-
tion with professional services rendered by the attorney,
the client shall file the motion in the appellate court and
serve the motion on the court-appointed attorney.

K sk sk sk sk

Rule 8.15
AMICUS CURIAE

sk sk sk sk

(5) With respect to review cases in the Supreme Court
on petition for review from the Court of Appeals:

Kk sk ok ok

¢6) (e) If a party obtains an extension of time to file a
petition for review, a response to a petition for review or a
brief on the merits and if an amicus curiae brief was due
on the same date as the petition, response or brief on the
merits, the time for filing the amicus curiae brief is auto-
matically extended to the same date.

(6) Except as provided in ORAP 11.30(8), with
respect to cases in the Supreme Court on direct review
or direct appeal, or other proceedings not subject to
subsection (5), amicus curiae briefs shall be due as
provided in subsection (4) of this rule.

kok ok ook sk

(9) The State of Oregon may appear as amicus curiae in
any case in the Supreme Court and Court of Appeals without
permission of the court. The state shall comply with all the
requirements for appearing amicus curiae, including the

[A-31]



2011 Amendments to Oregon Rules of Appellate Procedure

time within which to appear under subsections (4), and-(5),
and (6) of this rule. If the state is not aligned with any party,
the state’s amicus curiae brief shall be due on the same date
as the respondent’s brief.

Rule 8.55
CRIMINAL CONVICTION SET ASIDES;
DELIQUENCY ADJUDICATION EXPUNGEMENTS

If a circuit court sets aside the conviction of a party
in a criminal case under ORS 137.225 or expunges the
delinquency adjudication in a juvenile court case
under ORS 419A.262 and the party wishes to have the
appellate court record sealed, the party must provide
the Administrator with a true and complete copy of
the circuit court order. After taking such steps as
appropriate to confirm the validity of the order:

(1) If the circuit court order sets aside all convic-
tions or expunges all delinquency adjudications in the
case, the Administrator will seal the appellate court
record and modify the version of the court’s opinion
published on the Judicial Department’s website to
avoid use of the party’s name in the case title and body
of the opinion.”

(2) Ifacircuit court order sets aside fewer than all
convictions or adjudications in a case, the Administra-
tor will not seal the appellate court record, but may
modify the version of the court’s opinion published on
the Judicial Department’s web site to avoid use of the
party’s name in the case title and body of the opinion.”

* Appellate court opinions also are published in the softbound Oregon
Appellate Courts Advance Sheets and thereafter in the hardbound Oregon
Reports. The version of an opinion in those publications cannot be modi-
fied after publication. Appellate court opinions also are collected and
published, in book form or electronically or both, by various persons and
entities, including private legal research entities. The court has no con-
trol over whether those persons and entities will honor the court’s post-
publication modification of an opinion.
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Rule 9.05
PETITION FOR SUPREME COURT REVIEW OF
COURT OF APPEALS DECISION

(1) Reviewable Decisions

As used in this rule, “decision” means a decision of the
Court of Appeals in the form of an opinion, per curiam opin-
ion, or affirmance without opinion, or an order ruling on a
motion, own motion matter, petition for attorney fees, or
statement of costs and disbursements, including an order
of the appellate commissioner together with the deci-
sion of the Chief Judge or Motions Department under
ORAP 7.55(4)(b) or an order of the appellate commis-
sioner under ORAP 7.55(4)(c).

(2) Time for Filing and for Submitting Petition for
Review

(a) Except as provided in ORS 19.235(3) and
ORAP 2.35(4), aAny party seeking to obtain review of a
decision of the Court of Appeals shall file a petition for
review in the Supreme Court within 35 days after the date
of the decision of the Court of Appeals.' The Supreme
Court may grant an extension of time to file a petition for
review.

% sk ok sk sk

(c) (@) If a party files a petition for review
after the appellate judgment has issued, the
party must file with the petition a motion to
recall the appellate judgment. The petition and
the motion must be filed within a reasonable
time after the appellate judgment has issued.
The motion to recall the appellate judgment
must explain why the petition for review was
not timely filed. The party need not file a sepa-
rate motlon for rehef from default I—f—t—he—Admiﬂ-
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appeal,—to—reeall-the—-appelate judgment,—and—te
blint tao-date fort] o f il
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(3) Form and Service of Petition for Review

(a) The petition shall be in the form of a brief; pre-
pared in conformity with ORAP 5.05; i
i i —and ORAP 5.35.
For purposes of ORAP 5.05, the petition must not
exceed 5,000 words or (if the certification under
ORAP 5.05(2)(d) certifies that the preparer does not
have access to a word-processing system that pro-
vides a word count) 15 pages. The cover of the petition
shall:

% sk ok sk sk

1 See generally ORS 2.520. See ORAP 7.25(2) regarding information that must be
included in a motion for extension of time to file a petition for review.

Rule 9.10
RESPONSE TO PETITION FOR REVIEW

K sk ok sk sk

(3) A response shall be in the form of a brief pre-
pared in conformity with eenform—te-ORAP 5.05;-exeept
that-the responseshall net-execed15pagesinlength; and
ORAP 5.35. For purposes of ORAP 5.05, the response
must not exceed 5,000 words or (if the certification
under ORAP 5.05(2)(d) certifies that the preparer does
not have access to a word-processing system that pro-
vides a word count) 15 pages. The cover of a response
shall be orange. Any party filing a response shall file with the
Administrator one response, marked as the original, and 12
copies, serve two copies of the response on every other party
to the review, and file proof of service.
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Rule 9.17
BRIEFS ON THE MERITS ON REVIEW

Kk sk ok sk

(5) Any party filing a brief on the merits on review,
including any intervenor and any person who has been
granted permission to appear amicus curiae, shall submit a
copy of the brief on the merits on review in electronic form in
addition to complying with the filing and service require-
ments in subsection (4).' A party who electronically files
a brief using the appellate courts’ eFiling system, pur-
suant to chapter 16 of these rules, is exempt from the
requirements of this section. A person confined in a state
institution and not represented by counsel who is filing a
brief on the merits is exempt from the requirements of this
subsection. Any party who lacks the technological capability
to comply with this subsection may file a motion to be
relieved from the requirements of this subsection at the same
time that the party files its brief on the merits on review.

% sk ok sk sk

1 %k k%

Rule 10.15
JUVENILE DEPENDENCY AND ADOPTION CASES

K %k ok ok sk

adoption case or in a juvenile dependency case in
which the appellant is proceeding without counsel
or is represented by retained counsel, appellant
shall make arrangements for preparation of the
transcript within seven days after filing the notice
of appeal.
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ipt- When the appel-
lant is represented by court-appointed counsel on
appeal, the preparation of transcript at state
expense is governed by the policies and procedures
of the Office of Public Defense Services.’

%k sk sk ok

(4) (a) The court shall not extend the time for filing
the transcript under ORAP 3.30 or for filing of an agreed
narrative statement under ORAP 3.45 for more than
14 days.”

(b) Except on a showing of exceptional circum-
stances, the court shall not grant an extension of time to
request correction of the transcript.*

% sk sk sk sk

2 See ORS 419A.211(3).
2 See ORS 19.370(2); ORS 19.395.
3 See ORS 19.370(5).

Rule 10.25
EXPEDITED APPEAL OF CERTAIN PRETRIAL
ORDERS IN CRIMINAL CASES

(1) When a defendant is charged with a felony and

is in custody pending an On-appeal by the state under
ORS 138.0602)(1)(a) or (c) from an order made before trial
in a criminal case dismissing or setting aside the accusatory
instrument or suppressing evidence:

* ok ok ok ok
Rule 11.05
MANDAMUS:
INITIATING A MANDAMUS PROCEEDING
* ok ok ok ok
4) (@) ***
& ok sk koK
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(d) The original and eight nine-copies of the peti-
tion and accompanying documents shall be filed with the
Administrator. If the excerpt of record is more than 50
pages, relator need file only two copies of the excerpt of
record.

Rule 11.10
MANDAMUS:
RESPONSE BY ADVERSE PARTY AND
CONSIDERATION BY THE COURT

(1) Unless the court directs otherwise, the adverse party
in a mandamus proceeding that challenges the action of a
judge in a particular case in the circuit court, the Tax Court,
or the Court of Appeals or the defendant in any other man-
damus proceeding may file a memorandum in opposition.'
The form of the memorandum shall comply with ORAP
7.10(1) and (2). The original and eight nine—copies of the
memorandum shall be filed within 14 days after the date the
petition was filed. A relator may not file a reply memo-
randum unless the court has requested one.

Kk sk ok sk

1 See ORS 34.130(4) regarding an attorney for a party in an underlying proceeding
appearing on behalf of a judge who is the defendant in a mandamus proceeding. See
ORS 34.250(4) regarding a judge who is not the named defendant in a mandamus
proceeding but whose action is challenged in the proceeding moving to intervene as
a party.
Rule 11.30
BALLOT TITLE REVIEW

The practice and procedure governing a petition to the
Supreme Court to review a ballot title shall be:

¥ ok ok ok %
(6) (@) ***
% 5k %k ok %k

(¢) The original and eight nine-copies of the peti-
tion shall be filed. The petition shall be accompanied by
the filing fee required for an original proceeding in the
Supreme Court.

[A-37]



2011 Amendments to Oregon Rules of Appellate Procedure

(6) The respondent or respondents shall be allowed five
business days after the filing of the petition, unless a shorter
time is ordered by the court, to file an answering memoran-
dum. Any answering memorandum shall be in the form pre-
scribed by ORAP 7.10 for answers to motions and shall not be
longer than 10 pages, except that when the court has consol-
idated review of more than one petition to review a ballot title
in one proceeding, the length of the answering memorandum
may be increased by five pages per each additional petition.
The original and eight nine-copies of the answering memo-
randum shall be filed, with proof of service on counsel for the
petitioner.

K sk sk osk ok

(9) The petitioner or petitioners shall be allowed five
business days after the filing of the answering memorandum,
unless a shorter time is ordered by the court, to file a reply
memorandum. Any reply memorandum shall be in the form
prescribed by ORAP 7.10 for answers to motions and shall
not be longer than five pages. The original and eight nine
copies of the reply memorandum shall be filed, with proof of
service on counsel for the respondent.

Kk ok ok ok

Rule 11.35
REAPPORTIONMENT REVIEW

The practice and procedure for review of reapportionment
under Article IV, section 6, of the Oregon Constitution shall
be as follows:

K sk sk sk sk

(4) The petitioner shall file with the Administrator the
original petition and eight nine-copies, together with proof of
service of a copy of the petition on the Secretary of the Senate,
the Chief Clerk of the House, the Secretary of State, and the
Attorney General.” The petition shall be accompanied by the
filing fee prescribed in ORS 21.040.

K sk ok sk sk

(6) (a) The Legislative Assembly, the Secretary of
State, or any other person who desires to oppose a petition
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shall, no later than 10 business days after the date the
petitioner’s opening brief is due, file with the Administra-
tor an original and eight nine-copies of an answering brief
and, if not exempt from payment of filing fees, pay the
respondent’s first appearance fee prescribed in ORS
21.040. Any party who files an answering brief shall be
known in the review proceeding as a “respondent.”

% sk sk osk sk

ok sk ok ok

2 See ORAP 1.35(1)(a) for the filing address of the Administrator. See footnote 1 to
ORAP 1.35 for the service address of the Attorney General.
ORAP 12.08
INTERLOCUTORY APPEAL OF ORDER
CONCERNING CRIME VICTIM’S RIGHTS

(1) A notice of interlocutory appeal filed in the
Supreme Court pursuant to ORS 147.537 shall be sub-
stantially in the form illustrated in Appendix 12.08
and shall comply substantially with ORAP 2.05(1), (3),
), (5), (6), (9), (10), and (11), except:

(a) The notice must be entitled “NOTICE OF
INTERLOCUTORY APPEAL UNDER ORS 147.537”;

(b) The notice must include a statement of
why the notice is timely; and

(¢) The notice must contain proof of service
on persons identified in ORS 147.537(6).

(2) A notice of interlocutory appeal must be
accompanied by:

(a) A copy of the order for which appellate
review is sought;

(b) Excerpts of the record, as described in
ORS 147.537(4);

(¢) A memorandum of law with a statement of
material facts and supporting arguments and cita-
tions, in a form in compliance with ORAP 7.10(1)
and (2), except as provided by this rule.
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(3) The appellant shall file an original and eight
copies of the notice of interlocutory appeal with the
Administrator. If the excerpts of the record include
more than 50 pages, the appellant need file only two
copies of the excerpts of the record.

(4) Notwithstanding ORAP 1.35(1)(c), a notice of
interlocutory appeal and the response are deemed
filed when those documents are physically received by
the Administrator or, if the documents are filed elec-
tronically, as provided by ORAP 16.35.

(5) Notwithstanding ORAP 1.35(2)(b), the appel-
lant shall serve a copy of the notice of interlocutory
appeal and, if applicable, accompanying materials as
provided in ORS 147.537(6) and (7).

(6) Arespondent may file a response within seven
days of the date the notice of interlocutory appeal is
filed with the Supreme Court. A respondent shall file
an original and eight copies of a response with the
Administrator. The response shall comply with ORAP
7.10(1) and (2), except as otherwise provided by this
rule. The response may contain a designation of parts
of the trial court record not designated in the notice of
interlocutory appeal.

(7) No reply shall be filed except with leave of the
Supreme Court.

(8) Notwithstanding ORAP 6.15, either the appel-
lant or respondent may request oral argument. The
Supreme Court may grant or deny such a request or
may order oral argument on its own motion.

(9) A petition for reconsideration of a Supreme
Court decision under this rule shall comply with
ORAP 9.25, except that it shall be filed within seven
days of the date of the decision.

(10) A victim may request that the court use ini-
tials in lieu of his or her first name in the case caption.
The court will grant such a request if filed within
seven days of the notice of interlocutory appeal.
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Requests filed after seven days may be granted at the
court’s discretion.

APPENDIX 12.08
INlustration for ORAP 12.08

IN THE SUPREME COURT OF THE

STATE OF OREGON
)
b
State of Oregon, )
Plaintiff, ) _ County Circuit
) Court No.
V. )
)
, ) NOTICE OF
Defendant. ) INTERLOCUTORY
) APPEAL UNDER
) ORS 147.537
, )
Appellant(s), ;
)
V. . )
Respondent(s). )
1.

Appellant hereby gives notice of interlocutory
appeal from the order entered in this case on [date
of judgment] , signed by dJudge R
in the County Circuit Court.

2.
The parties to this appeal are:

Appellant(s) Respondent(s)
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3.

The names, bar numbers, addresses, and tele-
phone numbers of the parties [or their attorneys if
they are represented by attorneys] are:

Name & Bar Number___ Representing

Address Telephone Number

Name & BarNumber_  Representing

Address Telephone Number
4.

Appellant designates only the following parts of
the record, copies of which accompany this notice as
excerpts of the record:

5.

This appeal is timely and otherwise properly
before the Supreme Court because:

6.

[In cases involving an audio record:]

Appellant hereby requests copies at appellant’s
expense of the audio record designated in paragraph 4
of this notice of appeal. Copies are to be served on the
parties to the appeal listed in paragraph 3 of this
notice of appeal.

7.

Attached to this notice of appeal is a copy of the
order being appealed. Also attached is a memorandum
of law as described in ORS 147.537(4).

8.
CERTIFICATE OF SERVICE

I certify that on [date] ,Iserved a true copy of
this notice of appeal on:
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[Respondents as listed in ORS 147.537(6) or attorneys
for respondents]

[trial court administrator] [transcript coordina-
tor, if a transcript is
designated as part of
the record on appeal]

by [specify method of service]:

__ United States Postal Service, ordinary first-class
mail

___ United States Postal Service, certified or regis-
tered mail, return receipt requested

hand delivery
other (specify)
9.
CERTIFICATE OF FILING

I certify that on [date] , I filed the original of
this notice of appeal with the Appellate Court Admin-
istrator at this address:

Appellate Court Administrator
Appellate Court Records Section
1163 State Street

Salem, Oregon 97301-2563

by [specify method of service]:

____United States Postal Service, ordinary first-class
mail

___ United States Postal Service, certified or regis-
tered mail, return receipt requested
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hand delivery
_____ other (specify)

[Signature of appellant or
attorney]

[Typed or printed name of appel-
lant or attorney]

ORAP 12.09
PETITIONS FOR SUPREME COURT REVIEW
OF ORDERS CONCERNING CRIME VICTIM’S RIGHTS

(1) A petition for review filed in the Supreme
Court pursuant to ORS 147.539 shall comply substan-
tially with ORAP 9.05(3)(a)(i)-(iii) & (vii) and ORAP
9.05(4), except:

(a) The petition must be entitled “PETITION
FOR REVIEW UNDER ORS 147.539”;

(b) The petition must include a statement of
why the petition is timely; and

(¢) The petition must contain proof of service
on persons identified in ORS 147.537(6) and ORS
147.539.

(2) A petition for review under this rule must be
accompanied by:

(a) A copy of the order for which appellate
review is sought;

(b) Excerpts of the record, as described in
ORS 147.537(4) and ORS 147.539;

(¢) A memorandum of law with a statement of
material facts and supporting arguments and cita-
tions, in a form in compliance with ORAP 7.10(1)
and (2), except as otherwise provided by this rule.

(3) The petitioner shall file an original and eight
copies of the petition for review with the Administra-
tor. If the excerpts of the record include more than 50
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pages, the petitioner need file only two copies of the
excerpts of the record.

(4) A petition for review filed under this rule may
refer to the criteria in ORAP 9.07 for allowing a peti-
tion for review and the following additional criterion:
Whether the case presents a significant issue involv-
ing the rights granted to crime victims by Article I,
sections 42 and 43, of the Oregon Constitution.

(5) Notwithstanding ORAP 1.35(1)(c), a petition
for review and the response, if any, are deemed filed
when those documents are physically received by the

Supreme Court or, if the documents are filed electron-
ically, as provided by ORAP 16.35.

(6) Notwithstanding ORAP 1.35(2)(b), the peti-
tioner shall serve a copy of the petition for review and,
if applicable, accompanying materials as provided in
ORS 147.537(6) and (7) and ORS 47.539.

(7) The respondent may, but need not, file a
response to a petition for review filed under this rule.
The respondent may file an original response and
eight copies within seven days of the petition for
review or within seven days after the Supreme Court
issues an order granting review. The response shall
comply with ORAP 9.10, unless otherwise provided by
this rule. The response may contain a designation of
parts of the trial court record not designated in the
petition for review.

(8) No briefs on the merits shall be filed, except as
otherwise provided by court order.

(9) A petition for review under this rule shall be
allowed if one less than a majority of the judges eligi-
ble to vote on the petition vote to allow it.

(10) In cases where the court has allowed review,
either the appellant or respondent may request oral
argument. Notwithstanding ORAP 6.15, the Supreme
Court may grant or deny such a request or may order
oral argument on its own motion.
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(11) A petition for reconsideration of a Supreme
Court decision under this rule shall comply with
ORAP 9.25, except that it shall be filed within seven
days of the date of the decision.

(12) A victim may request that the court use ini-
tials in lieu of his or her first name in the case caption.
The court will grant such a request if filed within
seven days of the petition for review. Requests filed
after seven days may be granted at the court’s
discretion.

Rule 12.10
AUTOMATIC REVIEW IN
DEATH SENTENCE CASES
% % ko k
6) (@) ***
% % ko k

(d) Specifications for briefs shall be those set forth
in ORAP 5.05, except that the maximum length of a brief
without obtaining leave of the court for a longer brief is
28,000 words or, if the certification under ORAP
5.05(2)(d) certifies that the preparer does not have
access to a word processing system that provides a
word count, 100 pages.

& ok sk koK
Rule 13.05
COSTS AND DISBURSEMENTS
* ok ok ok ok
(6) (@) ***

(c) A party objecting to a statement of costs and dis-
bursements shall file objections within 14 days after the
date of service of the statement. A reply, if any, shall be
filed within 14 days after the date of service of the objec-
tions. The original objection or reply shall be filed with
proof of service and eight copies in the Supreme Court.
Only the original objection or reply shall be filed;or

the-original-and-five-eopies in the Court of Appeals.
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(6) (a) (1) Except as provided in paragraph (ii) of
this subsection, Wwhether a brief is printed or
reproduced by other methods, the party allowed costs
is entitled to recover 10 cents per page for the num-
ber of briefs required to be filed or actually filed,
whichever is less, plus two copies for each party
served and two copies for each party on whose behalf
the brief was filed.

(ii) If a party filed a brief using the
eFiling system, the party allowed costs is enti-
tled to recover the amount of the transaction
charge and document recovery charge
incurred by that party for electronically filing
the brief, as provided in subsection (b) of this
section. The party allowed costs is not entitled
to recover for the service copy of any brief
served on a party via the eFiling system, but is
entitled to recover for two copies for each party
served conventionally.

(b) If the party who has been allowed costs
has incurred transaction charges or document
recovery charges in connection with electronically
filing any document, the party is entitled to recover
any such charge so incurred.

(’b)(C) % ko

éd_)(e) & kg
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Rule 14.10
STAY PENDING ACTION BY THE
SUPREME COURT OF THE UNITED STATES

(1) A party may file a With—respeet—to—a—motion
requesting a stay of the issuance of the appellate judgment,
a stay of the enforcement of the appellate judgment, or a
recall of the appellate judgment pending the filing of a an
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aetion-on-an-appeal-or-petition for a writ of certiorari with te
the Supreme Court of the United States.': The motion must

show that the certiorari petition would present a sub-
stantial question and that there is good cause for a
stay.

(2) The motion shall be addressed to and acted upon

(a) the Court of Appeals when the-deeision—of-the
Gettft—ef—Aﬁpea}s—deeides—a—ease—lﬁehid-rﬁg—wheﬁ the

Oregon Supreme Court has denied review of a Court of

Appeals decision;exeept-as-provided-insubseetion{2)-of
thisrule:

) (b) The motion shall be-addressedto—and acted
upon—by—the Oregon Supreme Court in all other
1nstances Vs‘heﬁ—t-he—éeeiswfke#t-hat—eeuft—deﬂées—a—ease—

(3) The stay will automatically terminate in 90

days, unless:

(a) The appellate court extends the period for
good cause shown, or

(b) The party who obtained the stay files a
petition for a writ of certiorari with the United
States Supreme Court and so notifies the Appellate
Court Administrator in writing within the period of
the stay. In that case, the stay will continue until
the final disposition by the United States Supreme
Court.

See ORS 19.270(6)(b) and (c).

1 A stay granted under the terms of this rule does not affect the time for
petitioning for a writ of certiorari. See 28 USC § 2101 (generally establish-
ing deadlines for certiorari); US Sup Ct Rule 13 (addressing certiorari
deadlines specifically).
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Rule 15.05
APPELLATE SETTLEMENT
CONFERENCE PROGRAM

Kk ock sk sk

(4) Abeyance of Appeal

% sk ok sk ok

(c) The GhiefdJudge program director may reac-
tivate a case held in abeyance at any time:

(i) Attherequest-oftheprogram-direetorpur-
suant-to-the-request-of a-party-oer-oOn the program

director’s own motion; or

(ii)) On motion of a party showing good cause
for reactivating the appeal. In addition to serving a
copy of the motion on all other parties to the appeal, a
party filing a motion to reactivate shall serve a copy
of the motion on the program director.

& sk ok sk sk

(7) Appellate Settlement Conference Program Fees

% sk ok sk ok
K %k ok ok sk

(iii)) If the parties agree to extend the settle-
ment conference beyond the initial five hours, the
parties shall compensate the neutral for any addi-
tional time that is expended and recorded by the neu-
tral, with the total cost of the additional time being
shared equally by the parties. The rate shall be $150
per hour, unless otherwise agreed.

(¢) If an individual or entity who is not a party to
the appeal participates in the settlement conference as
part of an attempt to reach a global resolution of a dispute
or disputes outside the scope of the appeal but involving
some or all of the parties to the appeal, the program direc-
tor may require each such individual or entity to pay the
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mediation fee prescribed in paragraph (a) of this
subsection.

% sk ok sk sk

16. FILING BY ELECTRONIC MEANS

Rule 16.03
APPLICABILITY

These rules apply to electronic filing in the Oregon
Court of Appeals and the Oregon Supreme Court. At
this time, only attorneys who are members of the
Oregon State Bar and are authorized to practice law
in Oregon are eligible to file documents electronically.

Rule 16.05
DEFINITIONS

(1) “Conventional filing” means the filing of a
paper document with an Oregon appellate court in
accordance with the Oregon Rules of Appellate
Procedure.

(2) “Document” means a brief, petition, notice,
motion, response, application, affidavit or declara-
tion, or any other writing that, by law, may be filed
with an appellate court, including any exhibit or
attachment referred to in that writing

(3) “Electronic filing” or “eFiling” means the proc-
ess whereby a user of the eFiling system transmits a
document directly from the user’s computer to the
electronic filing system to file that document with the
appellate court.

(4) “Electronic filing system” or “eFiling system”
means the system provided by the Oregon Judicial
Department for the electronic filing of a document in
the appellate courts via the internet. The system may
be accessed at www.ojd.state.or.us/onlineservices/eFile.

(5) “Electronic payment system” means the system
provided by the Oregon Judicial Department for paying
filing fees and associated charges electronically in the
appellate court.
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(6) An “eFiler” means a person registered with the
eFiling system who submits a document for electronic
filing with the appellate court.

(7) “Electronic service” or “eService” means the
process for a user of the eFiling system to accomplish
service via the electronic mail function of the appel-
late court eFiling system.

(8) “Hyperlink” means a reference or a navigation
element in an electronic document to another section
of the same document or to another electronic docu-
ment that may be located on the Internet.

(9) “Initiating document” means any document
that initiates a case, including but not limited to a
notice of appeal; a petition for review; a petition for
judicial review; a petition for a writ of mandamus,
habeas corpus or quo warranto; and a recommenda-
tion for discipline from the Oregon State Bar or the
Commission on Judicial Fitness and Disability.

(10) “PDF” means Portable Document Format, an
electronic file format.

(11) “Username” means the identifying term
assigned to an eFiler by the court, used to access the
appellate court eFiling system.

Rule 16.10
eFILERS

(1) Authorized eFilers

(a) Any member of the Oregon State Bar who
is authorized to practice law may register to
become an eFiler.

(b) To become an eFiler, an attorney must
complete a registration form to request a username
and must complete a training program, either
online or in person, regarding the appellate court
eFiling system. Links to the registration form and
to the online training program are available at
http://[www.ojd.state.or.us/onlineservices/eFile. An
attorney who has been assigned a username, has
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created a password, and has completed training
may eFile documents with the appellate courts.

(2) Conditions of Electronic Filing

(a) To access the eFiling system, each eFiler
agrees to and shall

(i) review the technical requirements for
electronic filing at www.ojd.state.or.us/courts/
onlineservices/eFile/electronicFilingFAQs.htm;

(ii) register for access to the eFiling
system;

(iii) comply with the electronic filing
terms and conditions when using the eFiling
system;

(iv) furnishrequired information for case
processing;

(v) advise the appellate courts and the
Oregon State Bar of changes in the eFiler’s
e-mail address.

(b) An eFiler’s username and password may
be used only by the attorney to whom the username
and password were issued or by an employee of that
attorney’s law firm or office or by another person
authorized by that attorney to use the username
and password.

(c) The appellate court may suspend the elec-
tronic filing privileges of an eFiler if the court
becomes aware of misuse of the eFiling system or of
the eFiler’s username and password.

Rule 16.15
FORMAT OF DOCUMENTS
TO BE FILED ELECTRONICALLY

(1) Any document filed via the eFiling system

must be in a Portable Document Format (PDF) that is
compatible with the eFiling system requirements.’
The PDF document shall allow text searching and
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shall allow copying and pasting text into another
document.

(2) A submitted document, when viewed in elec-
tronic format and when printed, shall comply, to the
extent practicable, with the formatting requirements
of any applicable Oregon Rule of Appellate Procedure.
Except as provided in ORAP 16.40, a document submit-
ted for electronic filing need not contain a physical
signature.

(3) An eFiler who submits a document that does
not comply with an applicable Oregon Rule of Appel-
late Procedure will receive from the court an acknowl-
edgement of the electronic filing and a notice of the
deficiency or deficiencies to be corrected.’

(4) The court may require that an eFiler submit, in
the manner and time specified by the court, an elec-
tronic version of a document in its original electronic
format.

1See www.ojd.state.or.us/courts/onlineservices/eFilelelectronicFilingFAQs.htm
for more information about the technical requirements of eFiling.

2 See ORAP 1.20.

Rule 16.20
FILING FEES AND eFILING CHARGES

(1) The appellate courts may impose a transaction
charge for using the eFiling system, as prescribed by
order of the Chief Justice.

(2) The appellate courts may collect a document
recovery charge to offset the cost incurred by the
courts in making the necessary number of printed
copies. The document recovery charge shall be at the
rate prescribed by Chief Justice Order, multiplied by
the number of copies required for a particular docu-
ment. The number of copies, if any, varies based on the
type of document that is eFiled.’

(3) An eFiler shall pay any required filing fees or
eFiling charges at the time of the electronic filing, by
using the electronic payment system, unless otherwise
directed by the court. Charges for electronic filing
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may be recovered in the manner provided by ORAP
13.05.

(4) If an eFiler seeks to waive or defer filing fees,
the eFiler shall apply for a waiver or deferral of filing
fees by eFiling an application to waive or defer filing
fees at the time of filing a document electronically.

(5) If the court rejects an eFiled document, the
court may, upon request, refund any fees paid.

1 A link to a chart outlining the number of printed copies required for
each eFiled document is available at hiétp://www.ojd.state.or.us/onlineservices/
eFile.

Rule 16.25
ELECTRONIC FILING

(1) Electronic Filing: The submission of a docu-
ment electronically by the eFiler and acceptance of
the document by the court accomplishes electronic fil-
ing. When accepted for filing, the electronic document
constitutes the court’s record of the document.

(a) The court considers a document received
when the eFiling system receives the document.
The eFiling system shall transmit a receipt to the
eFiler’s e-mail address, and to any other e-mail
address provided by the eFiler, to confirm that the
eFiling system received the document.

(b) To complete the electronic filing process,
the document must be accepted by the court. The
court shall notify the eFiler via the eFiler’s e-mail
address, and any other e-mail address provided by
the eFiler, when the court accepts the eFiler’s
document.

(c) If the court rejects a document submitted
for filing via the eFiling system, the court shall
notify the eFiler of the rejection via the eFiler’s
e-mail address, and any other e-mail address pro-
vided by the eFiler, and the document shall not
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become part of the court’s file. To complete the fil-
ing requirements after the court has rejected a doc-
ument, the eFiler may conventionally file the docu-
ment or may resubmit the document via the eFiling
system and repay the applicable filing fee via the
electronic payment system.’

(2) Documents Conventionally Filed: The court
may digitize, scan, or otherwise reproduce a docu-
ment that is filed conventionally into an electronic
record, document, or image. The court subsequently
may destroy a conventionally filed document in accor-
dance with the protocols established by the State
Court Administrator under ORS 8.125(11).

! See ORAP 16.20(4).

Rule 16.30
SPECIAL FILING AND SUBMISSION REQUIREMENTS

(1) An eFiler shall file conventionally any over-
sized demonstrative exhibit or oversized part of an
appendix or excerpt of record within three business
days of eFiling. An eFiler may note, in the “comments”
section of the eFiling screen, that an oversized appen-
dix or excerpt of record will be filed conventionally.

(2) For all other documents, unless otherwise pro-
vided by these rules or directed by the court, an eFiler
shall not submit to the court paper copies of an eFiled
document.

Rule 16.35
ELECTRONIC FILING DEADLINES

(1) Electronic filing is permitted at all times,
except when the eFiling system is temporarily
unavailable.'

(2) The filing deadline for any document filed elec-
tronically is 11:59:59 p.m. in the time zone in which the
court is located on the date by which the document
must be filed.

(3) The court considers a document submitted for
filing when the document is received by the eFiling
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system. The eFiling system will issue a confirmation
receipt to the eFiler that includes the date and time of
receipt.

(4) Ifthe court accepts the document for filing, the
eFiling system will affix to the document the time of
day, the day of the month, the month, and the year that
the electronic filing system received the document.
The date and time of filing entered in the register
relates back to the date and time that the eFiling sys-
tem received the document. If the document was elec-
tronically served by the eFiling system pursuant to
ORAP 16.45, the date of service will also relate back to
the date and time that the eFiling system received the
document.

(5) 1If the eFiling system does not receive a docu-
ment submitted electronically, because of an error in
the transmission of the document or other technical
problem experienced by the eFiler, the court may,
upon satisfactory proof, permit the filing date of the
document to relate back to the date that the eFiler
first attempted to file the document electronically.
Problems with the eFiler’s equipment, the eFiler’s
hardware or software, or other problems within the
eFiler’s control generally will not excuse an untimely
filing.

(6) In the event that the court rejects a document
submitted for filing via the eFiling system, the court
shall notify the eFiler, via the eFiler’s e-mail address
and any other e-mail address provided by the eFiler, of
the basis for the rejection. The document shall not
become part of the court’s file. As provided in ORAP
16.25(1)(c), to complete the filing requirements after
the court has rejected a document, the eFiler may file
the document conventionally or may resubmit the
document using the eFiling system and repay the
applicable filing fee using the electronic payment sys-
tem. Except as provided in ORAP 16.35(5), the date and
time of the filing of any conventionally filed document
does not relate back to the date and time of the
attempted electronic filing of the original document.
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! The regularly scheduled maintenance hours are listed at
www.ojd.state.or.us/onlineservices/eFile/electronicfilingFAQs.htm.

Rule 16.40
ELECTRONIC SIGNATURES

(1) The username and password required to sub-
mit a document to the eFiling system constitute the
signature of the eFiler for purposes of these rules and
for any other purpose for which a signature is
required.

(2) In addition to information required by statute
or rule to be included in the document, an electroni-
cally filed document must include a signature block
that includes the printed name of the eFiler, preceded
by an electronic symbol intended to substitute for a
signature (such as a scan of the eFiler’s handwritten
signature or “s/”) in the space where the signature
would otherwise appear.

Example: s/Attorney Name
Attorney Name
Oregon State Bar No.
Attorney for

(3) When a document is filed electronically in
which an opposing party joins, that all such parties
join in the document must be shown either by:

(a) submitting a scanned document contain-
ing the signatures of all parties joining in the
document;

(b) including a recitation in the document
that all such parties consent or stipulate to the doc-
ument; or

(c) identifying in the document the signatures
that are required and submitting each such party’s
written confirmation no later than three business
days after the court’s acceptance of the electronic
filing.

(4) A party electronically filing a document, such
as an affidavit or a declaration, that must be signed by
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a person other than the eFiler, shall include a scanned
image of the signature page showing the person’s
signature.

Rule 16.45
ELECTRONIC SERVICE

(1) Registration as an eFiler with the eFiling sys-
tem constitutes consent, within the meaning of ORCP
9 G, to receive service via the electronic mail function
of the eFiling system.

(2) (a) A party electronically filing a document,
other than an initiating document, with an appel-
late court may accomplish service of that document
on any other party’s attorney, if that attorney is a
registered eFiler, by using the electronic service
function of the eFiling system. The eFiling system
will generate an e-mail to the attorney to be e-
Served that includes a link to the document that
was electronically filed. To access the electroni-
cally filed document, the attorney who has been
eServed must log in to the eFiling system.

(b) Notwithstanding ORCP 9 G, electronic
service is effective under this rule when the eFiler
has received a confirmation e-mail stating that the
eFiled document has been received by the eFiling
system.

(3) A party electronically filing a document with
the court must accomplish service as to parties who do
not qualify for eService under subsection (2)(a) of this
rule via the conventional manner as provided by the
applicable statutes and by the Oregon Rules of Appel-
late Procedure, which may include service via elec-
tronic mail as provided by ORCP 9 G. Parties who do
not qualify for eService include parties represented
by attorneys who are not registered eFilers and par-
ties who are self-represented. Parties who electroni-
cally file initiating documents must accomplish serv-
ice conventionally.

(4) All electronically filed documents must be
accompanied by a proof of service under ORAP
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1.35(2)(d). The proof of service must certify service on
all parties regardless of the means by which service
was accomplished, including eService.

(5) If an eFiled document is not electronically
served by the eFiling system because of an error in the
transmission of the document or other technical prob-
lem experienced by the eFiler, the court may, upon
satisfactory proof, permit the service date of the doc-
ument to relate back to the date that the eFiler first
attempted to serve the document electronically.

! See generally ORCP 9 G, cross-referenced in ORCP 9 B, made applicable
to the appellate courts by ORS 19.500.

Rule 16.50
HYPERLINKS

(1) An eFiled document may contain one or more
hyperlinks to other parts of the same document or
hyperlinks to a location outside of the document that
contains a source document for a citation. The func-
tioning of a hyperlink reference is not guaranteed.
The appellate courts neither endorse nor accept
responsibility for any product, organization, or con-
tent at any hyperlinked site.

(2) A hyperlink to cited authority does not replace
standard citation format. The complete citation must
be included within the text of the document. Neither a
hyperlink, nor any site to which it refers, shall be con-
sidered part of the record. A hyperlink is simply a con-
venient mechanism for accessing material cited in an
eFiled document.

Rule 16.55
RETENTION OF DOCUMENTS BY EFILERS

(1) Unless otherwise ordered by the court, any
party who electronically files a document that con-
tains the original signature of a person other than the
eFiler shall retain the document in its original paper
form for two years from the date of issuance of the
appellate judgment for the case in which the docu-
ment was filed.
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(2) Upon reasonable notice, the eFiler must pro-
vide a printed copy of a document filed electronically
for inspection by another party or by the court.

Rule 16.60
PROTECTED INFORMATION

(1) The filing and use of information contained in
a document filed electronically or information
accessed through the eFiling system shall be consis-
tent with state and federal law.

(2) A party filing a document containing protected
personal information may comply with ORAP 8.50 by
eFiling the redacted version of a document and con-
ventionally filing the unredacted version within three
business days after the court’s acceptance of the
document.

(3) A party filing a brief containing confidential
material must comply with ORAP 5.95 by eFiling the
redacted version of the brief and conventionally filing
the unredacted version within three business days
after the court’s acceptance of the document.

(4) Briefs in the following categories of cases shall
be filed conventionally and shall not be eFiled: adop-
tion, juvenile dependency (including termination of
parental rights), juvenile delinquency, and commit-
ment of mentally ill and mentally deficient persons.
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